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operation and maintenance of a build-
ing (for example, janitorial; window 
washing; snow removal; trash removal; 
lawn and grounds care; inspection, 
maintenance and repair of fixed equip-
ment (e.g., elevators, air-conditioning, 
hearing systems)) and protection or 
guard service. 

537.110 Solicitation provisions and 
contract clauses. 

The following provision and clauses 
apply to contracts for building serv-
ices: 

(a) If the contract is expected to ex-
ceed the simplified acquisition thresh-
old and it is not initiated under the 
Javits-Wagner-O’Day Act: 

(1) Insert 552.237–70, Qualifications of 
Offerors, in the solicitation. 

(2) Insert 552.237–71, Qualifications of 
Employees, in the solicitation and con-
tract. If needed, use supplemental pro-
visions or clauses to describe specific 
requirements for employees performing 
work on the contract. 

(b) Insert 552.237–72, Prohibition 
Regaring ‘‘Quasi-Military Armed 
Forces,’’ in solicitations and contracts 
for guard service. 

[65 FR 41379, July 5, 2000] 

Subpart 537.2—Advisory and 
Assistance Services 

537.270 Contract clause. 
Insert the clause at 552.237–73, Re-

striction on Disclosure of Information, 
in solicitations and contracts for pro-
posal evaluation and analysis services. 

PART 538—FEDERAL SUPPLY 
SCHEDULE CONTRACTING 

Subpart 538.2—Establishing and 
Administering Federal Supply Schedules 

Sec. 
538.270 Evaluation of multiple award sched-

ule (MAS) offers. 
538.271 MAS contract awards. 
538.272 MAS price reductions. 
538.273 Contract clauses. 

Subpart 538.70—Cooperative Purchasing 

538.7000 Scope of subpart. 
538.7001 Definitions. 
538.7002 General. 
538.7003 Policy. 

538.7004 Solicitation provisions and con-
tract clauses. 

AUTHORITY: 40 U.S.C. 121(c). 

SOURCE: 64 FR 37227, July 9, 1999, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 538 appear at 69 FR 28065, May 18, 2004. 

Subpart 538.2—Establishing and 
Administering Federal Supply 
Schedules 

538.270 Evaluation of multiple award 
schedule (MAS) offers. 

(a) The Government will seek to ob-
tain the offeror’s best price (the best 
price given to the most favored cus-
tomer). However, the Government rec-
ognizes that the terms and conditions 
of commercial sales vary and there 
may be legitimate reasons why the 
best price is not achieved. 

(b) Establish negotiation objectives 
based on a review of relevant data and 
determine price reasonableness. 

(c) When establishing negotiation ob-
jectives and determining price reason-
ableness, compare the terms and condi-
tions of the MAS solicitation with the 
terms and conditions of agreements 
with the offeror’s commercial cus-
tomers. When determining the Govern-
ment’s price negotiation objectives, 
consider the following factors: 

(1) Aggregate volume of anticipated 
purchases. 

(2) The purchase of a minimum quan-
tity or a pattern of historic purchases. 

(3) Prices taking into consideration 
any combination of discounts and con-
cessions offered to commercial cus-
tomers. 

(4) Length of the contract period. 
(5) Warranties, training, and/or main-

tenance included in the purchase price 
or provided at additional cost to the 
product prices. 

(6) Ordering and delivery practices. 
(7) Any other relevant information, 

including differences between the MAS 
solicitation and commercial terms and 
conditions that may warrant differen-
tials between the offer and the dis-
counts offered to the most favored 
commercial customer(s). For example, 
an offeror may incur more expense sell-
ing to the Government than to the cus-
tomer who receives the offeror’s best 
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price, or the customer (e.g., dealer, dis-
tributor, original equipment manufac-
turer, other reseller) who receives the 
best price may perform certain value- 
added functions for the offeror that the 
Government does not perform. In such 
cases, some reduction in the discount 
given to the Government may be ap-
propriate. If the best price is not of-
fered to the Government, you should 
ask the offeror to identify and explain 
the reason for any differences. Do not 
require offerors to provide detailed 
cost breakdowns. 

(d) You may award a contract con-
taining pricing which is less favorable 
than the best price the offeror extends 
to any commercial customer for simi-
lar purchases if you make a determina-
tion that both of the following condi-
tions exist: 

(1) The prices offered to the Govern-
ment are fair and reasonable, even 
though comparable discounts were not 
negotiated. 

(2) Award is otherwise in the best in-
terest of the Government. 

538.271 MAS contract awards. 
(a) MAS awards will be for commer-

cial items as defined in FAR 2.101. Ne-
gotiate contracts as a discount from 
established catalog prices. 

(b) Before awarding any MAS con-
tract, determine that the offered prices 
are fair and reasonable (see FAR sub-
part 15.4 and 538.270). Document the ne-
gotiation and your determination 
using FAR 15.406–3 as guidance. 

(c) State clearly in the award docu-
ment the price/discount relationship 
between the Government and the iden-
tified commercial customer (or cat-
egory of customers) on which the 
award is predicated. 

538.272 MAS price reductions. 
(a) Section 552.238–75, Price Reduc-

tions, requires the contractor to main-
tain during the contract period the ne-
gotiated price/discount relationship 
(and/or term and condition relation-
ship) between the eligible ordering ac-
tivities and the offeror’s customer or 
category of customers on which the 
contract award was predicated (see 
538.271(c)). If a change occurs in the 
contractor’s commercial pricing or dis-
count arrangement applicable to the 

identified commercial customer (or 
category of customers) that results in 
a less advantageous relationship be-
tween the eligible ordering activities 
and this customer or category of cus-
tomers, the change constitutes a ‘‘price 
reduction.’’ 

(b) Make sure that the contractor un-
derstands the requirements of section 
552.238–75 and agrees to report to you 
all price reductions as provided for in 
the clause. 

[64 FR 37227, July 9, 1999, as amended at 68 
FR 24378, May 7, 2003] 

538.273 Contract clauses. 

(a) Multiple award schedules. Insert in 
solicitations and contracts: 

(1) 552.238–70, Identification of Elec-
tronic Office Equipment Providing Ac-
cessibility for the Handicapped, if you 
include electronic office equipment 
items. 

(2) 552.237–71, Submission and Dis-
tribution of Authorized FSS Schedule 
Pricelists. In solicitations and con-
tracts for FSS Schedule 70 and the 
Consolidated Products and Services 
Schedule contracts containing infor-
mation technology Special Item Num-
bers, use Alternate I. If GSA is not pre-
pared to accept electronic submissions 
for a particular schedule, delete: 

(i) Subparagraphs (c)(1)(ii) and (c)(3). 
(ii) The subparagraph identifier ‘‘(i)’’ 

in (c)(1) and the word ‘‘and’’ at the end 
of subparagraph (i). 

(3) 552.238–72, Identification of Prod-
ucts That Have Environmental At-
tributes. 

(4) 552.238–73, Cancellation. 
(b) Multiple and single award sched-

ules. Insert in solicitations and con-
tracts: 

(1) 552.238–74, Industrial Funding Fee 
and Sales Reportings. 

(2) 552.238–75, Price Reductions. In so-
licitations and contracts for FSS 
Schedule 70 and the Consolidated Prod-
ucts and Services Schedule contracts 
containing information technology 
Special Item Numbers, use Alternate I. 

[64 FR 37227, July 9, 1999, as amended at 68 
FR 24378, May 7, 2003; 68 FR 41288, July 11, 
2003; 68 FR 52128, Sept. 2, 2003] 
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Subpart 538.70—Cooperative 
Purchasing 

SOURCE: 68 FR 24378, May 7, 2003, unless 
otherwise noted. 

538.7000 Scope of subpart. 

This subpart prescribes policies and 
procedures that implement statutory 
provisions authorizing non-federal or-
ganizations to use Schedule 70 and Con-
solidated Products and Services Sched-
ule contracts containing information 
technology Special Item Numbers 
(SINs). 

538.7001 Definitions. 

Ordering activity (also called ‘‘order-
ing agency’’ and ‘‘ordering office’’) 
means an eligible ordering activity (see 
552.238–78) authorized to place orders 
under Federal supply schedule con-
tracts. 

Schedule 70, as used in this subpart, 
means Schedule 70 information tech-
nology contracts, and Consolidated 
Products and Services Schedule con-
tracts containing information tech-
nology SINs. The Consolidated Prod-
ucts and Services Schedule is a com-
pilation of multiple individual Federal 
Supply Schedules; therefore, only the 
SINs that fall under Schedule 70 of the 
Consolidated Products and Services 
Schedule will apply to Cooperative 
Purchasing. No other Schedules, or 
SINs, containing information tech-
nology outside of Schedule 70 SINs, and 
Consolidated Products and Services 
Schedule contracts containing Sched-
ule 70 SINs, will apply. 

State and local government entities, as 
used in this subpart, means the states 
of the United States, counties, munici-
palities, cities, towns, townships, tribal 
governments, public authorities (in-
cluding public or Indian housing agen-
cies under the United States Housing 
Act of 1937), school districts, colleges 
and other institutions of higher edu-
cation, council of governments (incor-
porated or not), regional or interstate 
government entities, or any agency or 
instrumentality of the preceding enti-
ties (including any local educational 
agency or institution of higher edu-
cation), and including legislative and 
judicial departments. The term does 

not include contractors of, or grantees 
of, State or local governments. 

(1) Local educational agency has the 
meaning given that term in section 
8013 of the Elementary and Secondary 
Education Act of 1965 (20 U.S.C. 7713). 

(2) Institution of higher education has 
the meaning given that term in section 
101(a) of the Higher Education Act of 
1965 (20 U.S.C. 1001(a)). 

(3) Tribal government means— 
(i) The governing body of any Indian 

tribe, band, nation, or other organized 
group or community located in the 
continental United States (excluding 
the State of Alaska) that is recognized 
as eligible for the special programs and 
services provided by the United States 
to Indians because of their status as In-
dians; and 

(ii) Any Alaska Native regional or 
village corporation established pursu-
ant to the Alaska Native Claims Set-
tlement Act (43 U.S.C. 1601 et seq.). 

538.7002 General. 
(a) 40 U.S.C. 501, (the Act) authorizes 

the Administrator of General Services 
to procure and supply personal prop-
erty and nonpersonal services for the 
use of Executive agencies. Under 40 
U.S.C. 502, the goods and services avail-
able to executive agencies are also 
available to mixed ownership Govern-
ment corporations, establishments 
within the legislative or judicial 
branches of Government (excepting the 
Senate, House of Representatives, Ar-
chitect of the Capitol, and any activi-
ties under the direction of the Archi-
tect of the Capitol), the District of Co-
lumbia, and Qualified Non-profit Agen-
cies. 

(b) Section 211 of the E-Government 
Act of 2002 amends 40 U.S.C. 502 to au-
thorize the Administrator of General 
Services to provide for use of certain 
Federal supply schedules of the GSA by 
a State or local government, which in-
cludes any State, local, regional, or 
tribal government, or any instrumen-
tality thereof (including any local edu-
cational agency or institution of high-
er education). 

(c) State and local governments are 
authorized to procure only from the in-
formation technology Federal Supply 
Schedule (Schedule 70) contracts and 
Consolidated Products and Services 
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Schedule contracts containing infor-
mation technology SINs. A listing of 
the participating contractors and SINs 
for the products and services that are 
available through Schedule 70 and Con-
solidated Products and Services Sched-
ule contracts containing information 
technology SINs, is available in GSA’s 
Schedules e-Library at web site http:// 
fss.gsa.gov/elibrary. Click on Schedules 
e-Library and then click on the ICON 
labeled Cooperative Purchasing, State 
and Local. The contractors and the 
products and services available for co-
operative purchasing will be labeled 
with the ICON. 

538.7003 Policy. 
Preparing solicitations when schedules 

are open to eligible non-federal entities. 
When opening Schedule 70 and the Con-
solidated Products and Services Sched-
ule containing information technology 
SINs, for use by eligible non-federal en-
tities, the contracting officer must 
make minor modifications to certain 
Federal Acquisition Regulation and 
GSAM provisions and clauses in order 
to make clear distinctions between the 
rights and responsibilities of the U.S. 
Government in its management and 
regulatory capacity pursuant to which 
it awards schedule contracts and ful-
fills associated Federal requirements 
versus the rights and responsibilities of 
eligible ordering activities placing or-
ders to fulfill agency needs. Accord-
ingly, the contracting officer is author-
ized to modify the following FAR pro-
visions/clauses to delete ‘‘Government’’ 
or similar language referring to the 
U.S. Government and substitute ‘‘or-
dering activity’’ or similar language 
when preparing solicitations and con-
tracts to be awarded under Schedule 70 
and the Consolidated Products and 
Services Schedule containing informa-
tion technology SINs. When such 
changes are made, the word ‘‘(DEVI-
ATION)’’ shall be added at the end of 
the title of the provision or clause. 
These clauses include but are not lim-
ited to: 

(a) 52.212–4, Contract Terms and Con-
ditions—Commercial Items. 

(b) 52.216–18, Ordering. 
(c) 52.216–19, Order Limitations. 
(d) 52.229–1, State and Local Taxes. 
(e) 52.229–3, Federal, State, and Local 

Taxes. 
(f) 52.232–7, Payments Under Time- 

and-Materials and Labor-Hour Con-
tracts. 

(g) 52.232–17, Interest. 
(h) 52.232–19, Availability of Funds for 

the Next Fiscal Year. 
(i) 52.232–34, Payment by Electronic 

Funds Transfer—Other than Central 
Contractor Registration 

(j) 52.232–36, Payment by Third Party. 
(k) 52.237–3, Continuity of Services. 
(l) 52.246–4, Inspection of Services- 

Fixed Price. 
(m) 52.246–6, Inspection-Time-and- 

Material and Labor-Hour. 
(n) 52.247–34, F.O.B. Destination. 
(o) 52.247–38, F.O.B. Inland Carrier 

Point of Exportation. 

538.7004 Solicitation provisions and 
contract clauses. 

(a) The contracting officer shall in-
sert the clause at 552.238–77, Definition 
(Federal Supply Schedules), in solicita-
tions and schedule contracts for Sched-
ule 70 and the Consolidated Products 
and Services Schedule contracts con-
taining information technology SINs. 

(b) The contracting officer shall in-
sert the clause at 552.238–78, Scope of 
Contract (Eligible Ordering Activities), 
in solicitations and contracts for 
Schedule 70 and the Consolidated Prod-
ucts and Services Schedule contracts 
containing information technology 
SINs. 

(c) The contracting officer shall in-
sert the clause at 552.238–79, Use of Fed-
eral Supply Schedule Contracts by Cer-
tain Entities—Cooperative Purchasing, 
in solicitations and Schedule 70 con-
tracts and the Consolidated Products 
and Services Schedule contracts con-
taining information technology SINs. 

(d) See 552.107–70 for authorized FAR 
deviations. 
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